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December 31, 2007 

 
 
 
 
Mr. Charles McGregor 
U.S. Army Corps of Engineers 
Engineering Construction and Support Office 
819 Taylor Street 
Room 3A14 
Fort Worth, Texas 76102 
 
Transmitted electronically to RGVcomments@BorderFenceNEPA.com and 
through the Web site: http://www.BorderFenceNEPA.com 
 
In re: Draft Environmental Impact Statement (DEIS) and Request for Public 
Comments Concerning Proposed Construction and Operation of Tactical 
Infrastructure for the U.S. Customs and Border Protection, Office of Border 
Patrol Rio Grande Valley (Texas) Sector, published in the Federal Register 
November 16, 2007 
 
Dear Mr. McGregor: 
 
The Texas Border Coalition (TBC) is the collective voice of border mayors, 
county judges, and communities on issues that affect the Texas-Mexico border 
region’s quality of life.  We write today in response to the above captioned 
notice published in the Federal Register on November 16, 2007. 
 
As you know, the TBC provided detailed comments on the September 24, 2007 
CBP Notice of Intent to Prepare an EIS published in the Federal Register on the 
Proposed Action.  By reference, we incorporate those comments, especially 
those involving background, scope and consultation, in this commentary. 
 
Foreword 
 
As we detail below, the DEIS has been rushed in order to meet an artificial 
deadline.  As a result, the product is incomplete and in many essential respects, 
contrary to the legal requirements of the National Environmental Policy Act 
(NEPA).  We suggest that hasty action on the DEIS is not in the best interest of 
the United States.  For those of us that live, work and raise our families along 
the Texas-Mexico border, we demand and deserve better security proposals than 
the proposal embodied in the DEIS. 

   
   
        Chairman 

Mayor Chad Foster 
City of Eagle Pass 
 
Vice-Chairman 
Pat Townsend Jr.  
City of Mission  
 
Treasurer 
Mike Allen 

        City of McAllen 
 
Executive Committee 
 
Judge Carlos H. Cascos 
Cameron County 
 
Judge J.D. Salinas 
Hidalgo County 
 
Judge Jose Aranda, Jr. 
Maverick County  

 
Judge Manuel Fernandez 
Val Verde County 
 
Judge Rosalva Guerra 
Zapata County 
 
Mayor Pat Ahumada 
City of Brownsville 
 
Mayor Efrain Valdez 
City of Del Rio 
 
Mayor Joe Ochoa 
City of Edinburg 
 
Mayor John F. Cook 
City of El Paso 
 
Mayor Chris Boswell 
City of Harlingen 
 
Mayor John David Franz 
City of Hidalgo 
 
Mayor Raul G. Salinas 
City of Laredo 

 
Mayor Richard Cortez 
City of McAllen 
 
Mayor Norberto Salinas 
City of Mission 
 
Mayor Rogelio Ybarra 
City of Roma 
 

        Committee Chairs         
        
        Blas Castañeda 
        Education & 
        Workforce Development 
 
        Jose Rodriguez 
        Healthcare 
 
        Monica Stewart 
        Immigration 
 
       Jose Aranda, Jr. 
       Transportation  
              
       Mission: 

      To make Legislative 
      recommendations to help 
     the Texas Border Region 
     grow and prosper 
     economically.  
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As you know, President George Bush has enacted HR 2764, the Consolidated Fiscal 2008 
Appropriations Act, which requires the Secretary of Homeland Security to “consult with the 
Secretary of the Interior, the Secretary of Agriculture, states, local governments, Indian tribes, 
and property owners in the United States to minimize the impact on the environment, culture, 
commerce, and quality of life for the communities and residents located near the sites at 
which such fencing is to be constructed.” 
 
The law further provides that no funds appropriated to the U.S. Customs and Border 
Protection for “Border Security Fencing, Infrastructure, and Technology" may be obligated 
unless this provision has been complied with. 
 
TBC recently proposed a schedule for compliance with Section 564 that will avoid the hasty, 
counter-productive plan for a 700-mile fence without consultation with state and local 
officials or consideration of viable alternatives.  That proposed schedule was promptly 
endorsed by fellow elected officials, including House Homeland Security Appropriations 
Subcommittee Chairman David Price of North Carolina.  In order to assure that the 
consultation is authentic, we have suggested that the Secretary immediately withdraw the 
DEIS on account of its categorical rejection of all suggested alternatives to the department’s 
proposed route and construction.  To leave the DEIS pending (or worse, to continue its 
completion) during the consultative process would predetermine the outcome, which should 
be unacceptable to all parties involved. 
 
DEIS Omits Key Facts and Analysis 
 
The Draft Environmental Impact Statement is a fatally flawed document.  Throughout the 
DEIS and its appendices are repeated references to studies that are “in progress.”  In other 
instances, studies that should have been conducted have simply been overlooked.  Until the 
“in progress” and overlooked studies are completed and available for public comment, the 
DEIS is incomplete, a flaw that violates the National Environmental Policy Act (NEPA).  The 
Act does not permit the government to sanction an action based on hopes that future studies 
will justify the government’s actions.   The NEPA requires the studies and analysis be 
completed in advance of the government’s action and that the public’s views on the 
completed studies be considered in the analysis of the action’s impact. 
 
This failure also renders the government’s analysis of alternatives (or more appropriately, the 
government’s refusals to analyze alternatives) inappropriate at best, illegal at worst. We 
sincerely believe that if the appropriate reviews are made and criteria applied to comparing 
the Department of Homeland Security’s proposal to our alternative approaches, the people of 
Texas and United States will benefit because our alternative is superior on every possible 
level of evaluation. 
 
The DEIS Inappropriately Fails to Consider Alternatives  
 
We cannot stress strongly enough that the project proposed by the DHS is wasteful and 
ineffective and deserves to be scrapped in favor of more effective and smarter 
alternatives. 
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The project as proposed is ineffective because there are more gaps than barriers.  Building a 
one-, three- or ten-mile segment of fencing that is bordered by scores of miles of territory with 
no barriers whatsoever is obviously a hopeless effort to stem any kind of pedestrian traffic.  
As has been demonstrated in Arizona and California, even where segments extend for many 
miles, tunnels dug under the fences foil them. More than 40 tunnels connecting towns in 
Mexico and the United States have been discovered over the last six years.  Illegal crossers 
will travel great distances at great personal peril to foil the barrier.  The Proposed Action in 
the DEIS is destined for failure.  
 
The project as proposed is a waste of government funds.  Based on the scant information 
available about the location of the project, it appears that the vast majority of miles of barriers 
are to be constructed atop or north of levees built to contain floods of the Rio Grande River.  
These are the same levees that are in desperate need of repair and it is apparent that the 
Department of Homeland Security continues to make a conscious decision to ignore the 
ongoing work of the International Boundary and Water Commission to rebuild the levee 
system in order to increase the height of the levees and prevent periodic flooding that causes 
significant economic dislocation for communities along the Rio Grande River.  Elected 
representatives of the Rio Grande Valley have made repeated presentations to DHS officials 
locally and in Washington to explain this situation.  Based on the conclusions in the DEIS that 
categorically reject alternatives that make use of this valuable asset instead of degrading it, 
those presentations have fallen on deaf ears. 
 
The project fails to fulfill the government’s stated purpose to “help to deter illegal cross 
border activities …. by improving enforcement, preventing terrorists and terrorist weapons 
from entering the United States, reducing the flow of illegal drugs, and enhancing response 
time, while providing a safer work environment for USBP agents.”  The DEIS includes no 
substantial analysis to prove that the Proposed Action fulfills these goals.  In fact, by rejecting 
the TBC’s technology-personnel suggested alternatives, the proposal fails to enhance response 
time and secure a safer work environment. 
 
We repeat: the project proposed by the DHS is wasteful and ineffective and deserves to 
be scrapped in favor of more effective and smarter alternatives. 
 
The DEIS Inappropriately Fails to Consider Proposed Alternatives 
 
In our prior commentary, we stressed that the action proposed by the scoping notice was 
inappropriate.  More effective, smarter, less environmentally damaging and ultimately less 
costly alternatives are available.  We specifically suggest that the government’s goals can be 
accomplished through a variety of low-technology and high-technology resources including 
observing physical signs of illegal entry (vehicle tracks and footprints, clothes, etc.), visual 
observation of the illegal entries, information provided by private landowners or the general 
public, ground sensors, radar, observation from the air and remote video surveillance systems.  
We stressed that in order to succeed, this alternative had to be paired with aggressive human 
enforcement.  As we stated in our comments, a technology-only solution will fail unless it is 
paired with more muscular enforcement from greater numbers of Border Patrol agents on the 
ground in the Texas Border Patrol sectors. 
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The DEIS fails the basic requirements of the National Environmental Policy Act to evaluate 
alternatives by not considering our proposal.  DHS claims to have considered our technology-
personnel proposal and rejected them based on the agency’s belief that they are ineffective in 
accomplishing the project’s goals.  
 
While we do not dispute the government’s analysis of the individual components of this 
comprehensive proposal, it is obvious that the government failed to consider the technology-
personnel alternative we proposed.  By failing to analyze and consider our proposal – as 
opposed to its component parts – as we presented it in our comments, the government has 
failed to fulfill the letter and intent of the NEPA.  The government’s failure in this instance 
renders the DEIS technically flawed, structurally incomplete and legally failed. 
 
For this reason alone, we believe the government must withdraw the DEIS and reconsider its 
rejection of effective alternatives that fulfill the law’s basic requirements.  
 
The DEIS Inappropriately Rejects Proposed Levee Alternative 
 
The U.S. Section of the International Boundary and Water Commission announced in July 
that it had reached agreement with the Hidalgo County Drainage District No. 1, with the 
assistance of U.S. Representative Henry Cuellar, on rehabilitation and reconstruction of 
levees in Hidalgo County. Under the agreement, HCDD1 will work on a 12-mile levee 
segment, while the IBWC moves forward with plans to raise the levee for the next 3.3 miles 
from the Banker Inlet to the Hidalgo-Reynosa Bridge.  Construction is expected to be 
completed by October 2008.  
 
The IBWC also recently completed a Final Environmental Assessment on improvements to 
the Donna-Brownsville Levee System, on which the majority of the DHS project is intended 
to be constructed.  No timetable for raising the 65-mile levee system has been released, but it 
will not be completed prior to the construction of the DHS project. 
 
TBC and others proposed an alternative that utilizes the assets of the levee reconstruction 
project to provide a more comprehensive, complete barrier in Hidalgo County.  This 
alternative was rejected by the DEIS, apparently in an arbitrary and capricious manner. 
 
This is an alarming analytical failure on the government’s part.  The Proposed Action will 
further destabilize the levee system and likely endanger the lives of the CBP officers who 
must patrol it.  In contrast to this obvious fact, the DEIS asserts that the impact of the 
proposed fence on the hydrology or water flow within the Rio Grande Basin is expected to be 
“negligible.”  
 
Given the risks to CBP officers alone, it is essential to evaluate the justification for this 
analysis.  Yet, no substantiation is included in the DEIS’ appendices.  The risks are not 
limited to the officers who protect our border.   This failure represents government action that 
could endanger the lives of hundreds of thousands of residents within the Lower Rio Grande 
Valley. 
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One would not learn from the DEIS that we live in a hurricane zone, and it is self-evident that 
at some point in the future we will experience another catastrophic hurricane.  It would be 
instructive to learn what the effects of the proposal would be in the event of a hurricane the 
scale of Beulah, which dumped 27 inches of rain in a 36-hour period and contributed to 59 
deaths and more than $1 billion in damage.  In contrast, Hurricane Katrina’s heaviest rainfall 
of 15 inches fell in Slidell, Louisiana.  Only months ago, the failure of the Tabasco, Mexico 
levee system in the face of similar torrents resulted in nearly 300 missing or dead and 2 
million homes severely damaged or destroyed by floodwaters.  
 
The mere fact that the proposal could destabilize the levees that stand between hundreds of 
thousands of Rio Grande Valley residents and destruction confers upon the government a 
moral obligation to produce conclusive evidence that the proposal is safe.  It categorically 
fails this test.   
 
Hurricanes are not the only danger that the proposal portends for human safety. The proposal 
isolates vast portions of our communities south of barriers and creates untenable dangers to 
people and property.  The proposed project would compromise the ability of emergency 
personnel to arrive on the scene as quickly and safely in order to provide assistance and 
mitigate emergencies.  We should not tolerate a barrier that prevents the rescue of those in 
danger, the administration of emergency medical care or make it impossible to extinguish 
fires and deal with hazardous materials events in a timely manner.  The proposal endangers 
our communities by eviscerating our emergency personnel’s ability to prevent or minimize 
the loss of life and property from the effects of crime, fire, flood and other emergencies. 
 
These flaws are not limited to technical, structural or legal failures.  In this instance, the DEIS 
fails the test of moral obligation by refusing to appropriately analyze the project’s potential 
for endangering lives. 
 
The DEIS Inappropriately Rejects Proposed Brownsville Weir Alternative 
 
Ironically, the government’s rejection of the Brownsville Weir alternative as proposed by 
TBC is based in part on the fact that it would “disturb the movements of the jaguarundi and 
ocelot along the river.”  The substance of the rejection of this alternative calls into question 
the validity of the analysis of the government’s Proposed Action.  How is it possible that 
disturbing the movements of jaguarundi renders the TBC alternative invalid but the same 
condition justifies the government’s action?  The double standard applied in this instance is 
too profound to ignore.  Again, the government is presenting a DEIS that wears two faces, 
blessing its own product while condemning alternatives presented by others without any 
reference to consistency.  The flaws in the government’s logic have no justification. 
 
Environmental Impact 
 
It again appears that the haste involved in preparing the DEIS hampers its ability to comply 
with the law.  It is based on a mere seven days of actual survey work that has yet to be 
competed.   No biological, cultural, archeological or engineering surveys have yet been 
conducted on the 14 national wildlife refuge tracts slated for construction.  
 

 
A-300



 
 

                                  100 S. Monroe St.  Eagle Pass, TX 78852    P: 830-773-1111  F: 830-773-9170 
 

The habitats impacted by the proposal support 13 federally threatened and endangered 
species, two recently down listed species, and 57 state protected species.  In total, 485 species 
of birds, 294 species of butterflies, 115 species of reptiles and amphibians, and 83 species of 
mammals are known to thrive in the Lower Rio Grande Valley and adjacent Gulf of Mexico 
coastal waters. Presently, 776 plant species are documented on the Lower Rio Grande Valley 
National Wildlife Refuge, but an estimate of the total number of plant species inhabiting in 
the project’s area of ecological concern is more likely 1,200 species. 
 
These species include two endangered cats: the ocelot and the jaguarundi.  They include 
threatened and endangered bird species: the piping plover, the Arctic peregrine falcon, and the 
Aplomado falcon.   Peripheral, tropical bird species (some of which are found nowhere else in 
the U.S.) include: the green jay, the ring kingfisher, and the Altamira oriole.  Unique reptiles 
and amphibians in the area include: the reticulate collared lizard, the Mexican burrowing toad, 
and the speckled racer.   The area also includes a major migration route for numerous 
Neotropical bird species. 
 
Land set aside specifically for natural resource management activities impacted by the 
proposal are important for threatened and endangered species recovery, habitat preservation, 
and the emerging ecotourism economy in South Texas. The Lower Rio Grande Valley 
National Wildlife Refuge maintains the majority of tracts along the levee systems, as well as 
the Texas Parks and Wildlife Department (through Wildlife Management Areas and state park 
units), the Texas Chapter of the Nature Conservancy, and the National Audubon Society.   
 
In our prior commentary, we observed that absent more specific information about the precise 
locations of the proposed barriers, it is not possible to review in detail the impact that the 
proposed project will have on natural resource management activities.  A detailed 
examination of the specific impacts would be required in order to quantify the impact and to 
provide appropriate mitigation activities, if possible.  This also appears to be part of the 
multiple “in progress” studies.  The DEIS observes “USBP is developing the Biological 
Assessment in coordination with the USFWS.” 
 
Incredibly, however, the DEIS claims that isolating species from the river and the destruction 
of their habitat will be a blessing for them.  Without benefit of completed studies, the DEIS 
states that “the proposed tactical infrastructure sections would be expected to provide some 
protection for wildlife and wildlife habitats in the areas north of the proposed project corridor 
from new, continued, or increased foot traffic impacts by cross border violators.  Such 
protection would result in short- and long-term, minor beneficial impacts on wildlife.” 
 
We are again confronted with a DEIS that is incomplete, but one that asserts amid a lack of 
credible data that endangered and threatened species will actually profit from their physical 
isolation and destruction of habitat.  We can only conclude that the government’s absurd 
claims are the result of a DEIS that is purposefully blind to the real consequences the project 
will have on wildlife. 
 
In a similar Orwellian fashion, the DEIS concludes that the destruction of unknown quantities 
of herbaceous vegetation and Mesquite-Acacia woodland that would be removed as a result of 
the proposal’s construction would be a benefit to the local eco-system.  Again, these claims 
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are based on incomplete studies.  It is essential that the studies detailing impacts on wildlife, 
their habitat, the eco-systems’ vegetation, playas, tributaries, streams, creeks and wetlands be 
completed and subjected to public review.  To avoid these requirements would only 
compound the many flaws in the DEIS highlighted above. 
 
Community Impact 
 
We noted in our prior comments that the project effectively yields the territory of the United 
States, Texas and our counties to Mexico by placing thousands of acres of United States 
territory on the Mexican side of the border barrier.  This is an abomination to the sacrifices 
our state and nation’s heroes made to secure the United States. 
 
The project will divide the community of Penitas, the oldest settlement within the contiguous 
United States, and the community of Granjeno, founded around 1767.  These communities 
will be divided north and south.  In the division, homes of families that have been in residence 
since Texas was a Spanish colony will be confiscated and destroyed. 
 
In the face of these facts, the DEIS presents another Orwellian analysis.  The DEIS asserts 
that the project will have effects on “community cohesion, property values, and traditional 
family values (that) would be long-term and beneficial, both nationally and locally.”  As 
elected officials representing families who have resided in the region for centuries, we protest 
as absurd any contention that confiscating property and bulldozing homes in any form  is 
beneficial to community cohesion, property values or traditional family values.  
 
This conclusion does not merely represent a technical failure of analysis.  In its haste to justify 
any action that promotes the project as a benefit to the region, the DEIS demonstrates such a 
profound bias as to reduce the value of its analysis to that of a meaningless farce. 
 
Archeological Impact 
 
Several segments of the proposal will adversely affect known archaeological sites and 
historical preservation areas that may contain historic archaeological materials.  In our prior 
comment, we recommended that the actual footprint of the project be studied in detail to 
provide an accurate listing of archeological and historical resources that may be adversely 
affected by the proposal’s scope.  Again, the DEIS fails to satisfy this requirement.  The DEIS 
notes that “an archaeological survey of a 150-foot-wide corridor for each proposed tactical 
infrastructure section …. is in progress,” that “the completed surveys and final findings will 
be provided in the Final EIS” and that “Consultations with (Native America) tribes is 
ongoing; as of November 2007, no resources of traditional, religious, or cultural significance 
to Native American tribes have been identified within” the corridor. 
 
The DEIS notes impacts on the Roma Historic District, Fort Brown, the Fort Ringgold 
Historic District, Louisiana-Rio Grande Canal Company Irrigation System Historic District, 
the Neale House, and Old Brulay Plantation, but proposes no mitigation or rerouting to 
compensate.  The DEIS is incomplete and non-responsive to the concerns TBC has raised on 
behalf of the communities we represent. 
 

 
A-302



 
 

                                  100 S. Monroe St.  Eagle Pass, TX 78852    P: 830-773-1111  F: 830-773-9170 
 

Water Resource Impact 
 
The DEIS notes impacts on at least 14 identified wetlands, and provides an extensive 
explanation of the Clean Water Act’s mitigation requirements under the Section 404 
permitting process.  The DEIS fails in its attempt to explain how wildlife, irrigation systems, 
farmers, ranchers and government support agencies will be able to mitigate the proposals 
restrictions on their ability to provide timely access to the primary water source for 
agriculture, municipalities and other sectors in the Rio Grande Valley.   The design of the 
project to meet these needs is unknown.  The technical flaws of analysis make it impossible 
for communities to understand how they will be impacted by the project. 
 
Environmental Justice Impact 
 
In our prior comment, TBC noted the need for the DEIS to deal evenhandedly with the issue 
of environmental justice, as required by the law.  The Rio Grande Valley’s population is over 
85 percent minority and some of our communities are among the poorest in the nation.  We 
are profoundly disappointed that the DEIS finds that the project will have no disproportionate 
impact on minority or low income populations, justified by the deceptive analysis that 
“substantially less than half (of the project’s miles are) within census bureau tracts that have a 
higher proportion of minority or low-income residents.”  While we stipulate that many of the 
miles involved are in uninhabited areas, we dispute the concept that the location obviates the 
impacts on the community as a whole.  In making this assertion, the DEIS again fails to fulfill 
its legal and technical requirements. 
 
Conclusion 
 
The TBC is committed to securing the Texas-Mexico border in support of our national 
security and economic future.  We believe the DHS Proposed Action supported by the DEIS 
will fail to accomplish this goal and that the smarter, more effective, less costly alternatives 
we have proposed will achieve greater security for our nation. We believe that if the 
appropriate studies are completed and reviewed without predetermined outcomes that our 
alternatives will prevail, providing the people of Texas and United States superior security. 
 
We look forward to working with you to correct this flawed DEIS. 
 
Sincerely, 
 
 
 
Chad Foster  
Chairman of the Texas Border Coalition and 
Mayor of the City Eagle Pass, Texas 
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December 28,2007 

Via E-Mail: RGVcomments@BorderFenceNEPA.com 
Rio Grande Valley Tactical Infrastructure EIS 
C/O e 2 ~  
2751 Prosperity Avenue, Ste. 200 
Fairfax, Virginia 2203 1 

Re: Comments on the Draft Environmental Impact Statement for Construction, 
Maintenance, and Operation of Tactical Infrastructure, Rio Grande Valley 
Sector, Texas 

Dear SirMadam: 

These comments are submitted on behalf of the City of Brownsville and the City of 
McAllen in response to the Draft "Environmental Impact Statement For Construction, 
Maintenance, and Operation of Tactical Infrastructure, Rio Grande Valley Sector, Texas", 
prepared by the U.S. Department of Homeland Security, the US.  Customs and Border Protection 
and U.S. Border Patrol, dated November, 2007 (hereinafter "DEIS'.'). 

As is explained in greater detail in the body of these comments, the Cities of Brownsville 
and McAllen believe that the DEIS is legally deficient. The Cities urge in these comments that 
the DEIS violates the National Environmental Policy Act ("NEPA"). In the sections that follow, 
certain legal deficiencies will be explored in detail. First, the analysis of cumulative impacts will 
be discussed followed by transboundary impacts. Then, the analysis of hydrologic impacts of the 
border wall is discussed. Next, the analysis of alternatives is criticized. And finally, the 
Endangered Species Act issues are discussed. 

I. Cumulative Impacts 

It is a well-known requirement of NEPA that cumulative impacts must be analyzed. 
Cumulative impacts are defined at 40 CFR § 1508.7 and have been the subject of numerous court 
decisions. The case of Fritiofson v. Alexander, 72 F.2d 1225 (5' Cir. 1985) identified the 
standard for cumulative impact analysis in Texas. The Fritiojion case held the following: 

Our extensive review of the administrative record reveals that the Corps did not generate 
a study or report specifically addressing cumulative impacts. Given the CEQ regulations, 
it seems to us that a meaningful cumulative-effects study must identify: (1) the area in 
which effects of the proposed project will be felt; (2) the impacts that are expected in that 
area from the proposed project; (3) other actions -- past, proposed, and reasonably 
foreseeable -- that have had or are expected to have impacts in the same area; (4) the 
impacts or expected impacts from these other actions; and (5) the overall impact that can 
be expected if the individual impacts are allowed to accumulate. See Cubinet Mountains 
Wilderness/ Scothman's Peak Grizzly Bears v. Peterson, 222 U S .  App. D.C. 228, 685 
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RZd 678, 683-84 (D.C. Cir. 1982). n15 There is no study in the record . . . that 
approximates this kind of analysis. . ." 

There are several cumulative impacts of concern with the border fence. Perhaps no issue, 
however, is as compelling as the impact of the fence on wildlife and aquatic resources. Since 
1980, the United States Fish and Wildlife Service ("USFWS") has been attempting to halt the 
long-term destruction of natural brushland habitat along the Rio Grande Corridor extending from 
the Gulf of Mexico upriver to Falcon Reservoir. That is the ecological area of concern for 
purposes of the cumulative impacts analysis, yet that area has not been fully identified or 
evaluated in the document. 

Many of the direct impacts of the proposed border fence will occur within lands that have 
been purchased and set aside for the specific purpose of preserving the last remaining natural 
brush habitat. At no place in the cumulative impact analysis is the status of the federal refuge 
purchase program discussed. At no point in the cumulative impacts analysis is the impact of the 
fence on this ongoing federal acquisition project evaluated. For example, how does the fence 
relate to the management and success of the 113 individual tracts totaling 88,044 acres purchased 
to date by the USFWS? It is our understanding that purchase of an additional 130,000 acres has 
been authorized. What are the impacts from the fence on these additional properties? 

The protected lands of the refuge have significant biological diversity that is not 
mentioned in Section 5.7 of the cumulative impact analysis. There are over 500 species of birds, 
about 300 species of butterflies, over 100 species of reptiles and amphibians, and about 80 
species of mammals known to occur in the lower Rio Grande valley and adjacent Gulf of Mexico 
coastal waters. Presently, almost 800 plant species have been documented on the refuge lands. 
This tremendous biodiversity is a major ecological and economic resource to the Rio Grande 
Valley. The question is - what will happen to this biological diversity and to the attempts to 
preserve this biodiversity if the fence is built? It is reasonable for Valley residents to expect an 
answer to that question - one that is scientifically derived and defensible. Instead, we are told 
that "minor to moderate impacts" on wildlife and species are expected with no explanation of 
how such a determination was made. Simply stated, this analysis is not based on science, yet 
science was promised by NEPA. 

The deficiency of the cumulative impacts analysis continues into Section 5.8 that 
addresses "special status species", meaning those with special status under either federal or state 
law. Such species includes endangered and threatened species and migratory birds. Section 5.8 
exhibits the same absence of scientific evaluation of impact. For example, it is identified that 
approximately 150 acres of jaguarundi and ocelot habitat would be lost, and such loss is called a 
moderate to major adverse impact. But that does not identify the real issue - will the future of the 
species be threatened by the cumulative impacts of this action plus other past, present and 
reasonably foreseeable future impacts. The DEIS does not contain a draft Biological Assessment 
or Draft Biological Opinion so the reader has no information upon which to evaluate the extent 
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of the harm to these two species and to others. However, it is worth noting that the definition of 
cumulative impacts under NEPA is different - more expansive than - the definition of 
cumulative impacts under the ESA. There are also major deficiencies with respect to migratory 
birds, and for most of these birds there will not be a later BA or BO. With respect to migratory 
birds, we are only told there could be substantial adverse impacts without any indication which 
of the bird species would be negatively affected, among other things. 

The habitat impacted by the proposed border fence is among the most unique and 
important in the United States. The cumulative impact analysis should clearly point this out and 
clearly put the role of the border fence into perspective relative to these efforts to save this last 
remaining brushland and riparian habitat along the Rio Grande corridor. The DEIS fails to 
address these issues in a meaningful way. 

11. Transboundary impacts 

The transboundary NEPA impacts (e.g. those occurring on the Mexican side of the river) 
must be considered and were not. These should be identified and considered, with the affected 
ecosystem being the native brush and riverine riparian habitat that is of concern along the Rio 
Grande. Cases have found that NEPA's coverage applies to the impacts of covered actions that 
occur beyond the United States's borders. Swinomish Tribal Cmiy. v. Federal Energy Regulatory 
Comm'n, 627 F.2d 499 (D.C. Cir. 1980) (impacts in Canada); Wilderness Soc 'JJ v. Morton, 463 
F.2d 1261 (D.C. Cir. 1972). 

In this regard, the CEQ has issued a Memorandum that provides CEQ's views on how 
agencies should consider transboundary impacts. Council on Environmental Quality, 
Memorandum to Heads ofAgencies on the Application of the National Environmental Policy Act 
to Proposed Federal Actions in the United States with Transboundary EffEcts (July 1, 1997). It 
states: 

. . . based on legal and policy considerations, CEQ has determined that agencies must 
include analysis of reasonably foreseeable transboundary effects of proposed actions 
in their analysis of proposed actions in the United States.. . . 
NEPA requires agencies to include analysis of reasonably foreseeable transboundary 
effects of proposed actions in their analysis of proposed actions in the United States. 
Such effects are best identified during the scoping stage, and should be analyzed to 
the best of the agency's ability using reasonably available information. Such analysis 
should be included in the EA or EIS prepared for the proposed action. . . 
Agencies should be particularly alert to actions that may affect migratory species, air 
quality, watersheds, and other components of the natural ecosystem that cross 
borders, as well as to interrelated social and economic effects. 
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This language clearly applies to this fence, and it reasonably would be analyzed as a direct, 
indirect and cumulative impact, adding the cumulative habitat loss in Mexico as a key issue in 
the overall ecological health of the Rio Grande corridor. 

The Lower Rio GrandeIRio Bravo Binational Ecosystem Group has been working for 
several years to establish an international wildlife corridor extending from Falcon Dam to 
Laguna Madre north and south of the border to establish wildlife corridor linkages between the 
refuges in the United States along the border and the natural protected areas in Mexico. An 
Memorandum of Understanding ("MOLY) with agencies from the States of Tamaulipas and 
Nuevo Leon, Mexico along with Texas Parks and Wildlife and certain NGOs has been 
negotiated and is awaiting final signature. The long-term viability and realization of the promise 
of this corridor is threatened by this proposed border fence. At the least, this transnational impact 
issue should be fully and fairly discussed and disclosed. 

111. Deficient Hydrologic Impact Analysis 

Another area of deficiency concerns the analysis of hydrologic impacts of the 
construction of the border wall. In this regard, Lawrence G. Dunbar, a Registered Professional 
Engineer in the State of Texas, was contracted to undertake a review of the hydrologic analysis 
in the DEIS. He has found significant deficiencies in the DEIS analysis. His report is attached as 
Exhibit 1. 

One of the most important of Mr. Dunbar's findings is that detailed hydrologic 
information is missing from the DEIS. It is paramount that a determination be made of the 
potential impacts of the proposed fence on flooding in Texas and Mexico. The DEIS contains no 
map of the 100 year flood plain or 100 year floodway of the Rio Grande. No flood elevations are 
specified. It is impossible to identify whether the border wall is being constructed within the 
floodplain or the floodway or both. If it is being constructed within the floodway, then the issue 
of the impact of such action is of paramount concern because the fence can direct flood flows, 
even if water can flow through the fence. 

A detailed hydrologic analysis of the Rio Grande flood plain and floodway in both the 
United States and Mexico should be presented in the DEIS, along with a map showing the 
location of the proposed wall vis-a-vis the flood plain and the floodway. If the wall is within the 
floodway, then the effect of the alteration of riverine flow in the United States and Mexico must 
be presented. There are highly urbanized areas adjacent to, upstream and downstream of the 
places where the border fence is proposed to be constructed. If the floodway is constricted, 
additional flood water will appear elsewhere. It is important to know if the areas subject to the 
100 and 500 year floods will be increased as a result of the placement of the wall. Without such a 
hydrologic analysis, answers cannot be given with any degree of scientific or engineering 
confidence. 
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In many places, the DEIS identifies that certain types of studies or information either was 
not developed or was not available. Such a response is simply unacceptable in an environmental 
impact statement. The purpose of this document is to prepare such an analysis, not to explain that 
such analyses had not been prepared due to time or budgetary constraints. 

Executive Order 11988 was adopted in 1977 and states the following: 

Section 2. 

In carrying out the activities described in Section 1 of this Order, each agency has a 
responsibility to evaluate the potential effects of any actions it may take in a floodplain; 
to ensure that its .planning programs and budget requests reflect consideration of flood 
hazards and floodplain management; and to prescribe procedures to implement the 
policies and requirements of this Order, as follows: 

(1) Before taking an action, each agency shall determine whether the proposed 
action will occur in a floodplain--for major Federal actions significantly affecting 
the quality of the human environment, the evaluation required below will be 
included in any statement prepared under Section 102(2)(C) of the National 
Environmental Policy Act. This determination shall be made according to a 
Department of Housing and Urban Development (HUD) floodplain map or a 
more detailed map of an area, if available. If such maps are not available, the 
agency shall make a determination of the location of the floodplain based on the 
best available information. The Water Resources Council shall issue guidance on 
this information not later than October 1, 1977. 

(2) If an agency has determined to, or proposes to, conduct, support, or allow an 
action to be located in a floodplain. the agency shall consider alternatives to avoid 
adverse effects and incompatible development in the floodplains. If the head of 
the agency finds that the only practicable alternative consistent with the law and 
with the policy set forth in this Order requires siting in a floodplain, the agency 
shall, prior to taking action, (i) design or modify its action in order to minimize 
potential harm to or within the floodplain, consistent with regulations issued in 
accord with Section 2(d) of this Order, and (ii) prepare and circulate a notice 
containing an explanation of why the action is proposed to be located in the 
floodplain. 

The analysis of impacts does not contain the information required in Section 2(a)(l) and the 
analysis of alternatives does not contain the information required by Section 2(a)(2). On page 4- 
18, the conclusory statement is made that "USBP has determined that Sections 0-1 to 0-3  cannot 
be practicably located outside of the floodplain". There is no explanation and no back-up 
information to support such a conclusion. Conclusory statements without documentation do not 
suffice for NEPA compliance. These deficiencies must be addressed. 
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Additionally, there are several treaties with Mexico involving the boundary between our 
two countries as well as the Rio Grande. There is no discussion in the DEIS about transboundary 
hydrologic impacts and/or boundary issues arising from potential displacement of flood waters. 
There is no discussion about any permitting requirements of the International Boundary and 
Water Commission. A statement is made that the IBWC will ensure that design and placement of 
the proposed tactical infrastructure does not impact flood control processes and does not violate 
treaty obligations between the United States and Mexico at p. 1-10. 

On July 27, 2000, the IBWC issued a United States Section Directive regarding the 
review, approval and inspection of construction activities within the limits of the United States 
Section, International Boundary and Water Commission ("USIBWC") floodways maintained and 
operated by the USIBWC. This "Criteria For Construction Activities Within the Limits of 
USIBWC Floodways" contains specific criteria for construction of fences within the floodway 
that does not appear to be met by the fence proposed to be constructed under either alternative 
evaluated in the DEIS. 

Additionally, there is a requirement for coordination with Mexico under the 1970 
Boundary Treaty, 23 UST 371. Under these provisions, the Mexican Section of the IBWC is 
required to join with the U.S. Section to approve any activities within the design floodplain of 
the Rio Grande to assure that their construction will not cause deflection or obstruction of the 
normal or flood flows of those international boundary rivers. Additionally, the IBWC under 
provisions of the 1944 Water Treaty between the U.S. and Mexico must be assured that the 
construction will not interfere with the operation of IBWC flood control projects. Among other 
things, this would include the maintenance of the integrity of the levee system for any fence 
construction atop the existing levees. 

Mr. Dunbar in his Expert Report sets out a number of concerns about the disclosure of 
impacts in the DEIS and compliance with IBWC requirements. These issues are not trivial, but 
instead are key elements of a border relationship such as currently exists in the Rio Grande 
Valley. As a matter of policy, we should not flood our neighbors across the border as well as 
those of us living within the United States. As a matter of international treaty obligation, we are 
required to take no such action without prior approval of Mexico if not the prior approval of 
local governments affected by such action. Unless and until such approval is secured from 
Mexico, this project should not move forward. 

1V. Analysis of Alternatives 

NEPA requires federal agencies to consider alternatives to their proposed actions as well 
as their environmental impacts. The alternatives requirement implements NEPA's environmental 
policies. It requires federal agencies to consider whether they can carry out their proposed action 
in a less environmentally damaging manner and whether alternatives exist that make the action 
unnecessary. Indeed, the Council on Environmental Quality ("CEQ") has described the 
alternatives requirement as the "heart" of the environmental impact statement. 40 C.F.R. 5 
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1502.14. Courts have referred to the alternatives requirement as the "linchpin" of the impact 
statement. Monroe County Conservation Council, Inc. v. Volpe, 472 F.2d 693 (2d Cir. 1972). See 
also Grazing Fields Farm v. Goldschmidt, 626 F.2d 1068 (1st Cir. 1980) (NEPA's "primary" 
procedural mechanism is impact statement discussing alternatives). 

NEPA contains two provisions requiring a discussion of alternatives. The provision 
requiring the preparation of impact statements requires a discussion of "alternatives to the 
proposed action." 42 U.S.C. 5 4332(2)(C)(iii). Another provision requires federal agencies to 
"study, develop, and describe appropriate alternatives to recommended courses of action in any 
proposal which involves unresolved conflicts concerning alternative uses of available resources." 
42 U.S.C. 5 4332(2)(E), 

CEQ regulations state that agencies are to "rigorously explore and objectively evaluate all 
reasonable alternatives," and to explain why any alternatives were eliminated. 40 C.F.R. § 
1502.14(a). The regulations also state that agencies are to consider "reasonable alternatives not 
within the jurisdiction of the lead agency," 40 C.F.R. 5 1502.14(c), and the no-action alternative. 
40 C.F.R. 5 1502.14(d). This directive is elaborated in CEQ's definition of the scope of an 
impact statement. The definition requires federal agencies to discuss the no-action alternative, 
other "reasonable courses of action," and mitigation measures not in the proposed action. 40 
C.F.R. 5 1508.25(b). 

In the Draft EIS on the proposed border wall, the agencies charged with preparing this 
EIS have eliminated all but three alternatives. DEIS at Section 2.3. There are two alternative 
types of border fence (Alternative 2, routes A and B, and Alternative 3), and the no action 
alternative (Alternative 1). DEIS at Section 2.2. No other alternative is evaluated in detail. This 
failure to provide a comparative analysis of alternative ways of achieving the project purpose is a 
violation of NEPA. Essentially, the decision was made to build a fence before the DEIS was 
prepared. It is nothing more than an after-the-fact justification rather than an honest and 
objective view of alternatives. 

The discussion of alternatives eliminates most alternatives from further study because 
they do not represent a physical barrier. DEIS at Section 2.3. No attempt was made to put 
together combinations of technology and personnel to provide a more practical and operational 
alternative. No attempt was made to fashion an alternative that addressed the findings of the 
Congressional Research Services ("CRS") Report for Congress "Border Security: Barriers Along 
the U.S. International Border" (updated June 5, 2007). The CRS report identified that the 
existing border fences had no overall effect on the level of attempted illegal border crossings 
because migrants simply moved their crossing points to unfenced locations. If the DEIS had not 
summarily dismissed all the non-fence alternatives, it is possible that the problems of 
effectiveness, fence design and location, diplomatic ramifications, environmental consequences, 
and unintended consequences (as detailed in the CRS Report) could have been better addressed 
by another alternative. For example, some of the alternatives suggested during scoping might 
have reduced or eliminated the need to construct and maintain all or parts of the fence, while still 
providing operational control over a greater length of the border. No discussion at all was given 
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to a program to establish a worker program in the United States to diminish the number of illegal 
crossings. Essentially, the agencies have established screening criteria for alternatives that 
eliminate all alternatives but a fence of some design, along portions of the border area. Such an 
approach violates the alternative analysis requirement that is the 'heart' of NEPA. 

The Real ID Act allows Sec. Chertoff to waive NEPA and any other law in order to 
construct the fence. If it is the intention of the Secretary to waive NEPA, it would seem 
reasonable to waive it now rather than force a prolonged disagreement over alternatives and 
other impacts, only to see the argument ended by the issuance of waiver as was done in Yuma, 
San Diego and San Pedro. 

V. Endangered Species Act 

There is inadequate information in the DEIS to effectively evaluate the harm that may in 
fact occur to endangered species if the fence is constructed. According to documentation 
included within the DEIS, the biological assessment and biological opinion of impacts will be 
appended to the FEIS. This violates the full disclosure requirements under NEPA. The public has 
a right to see these analyses as part of the EIS review process. 

Major concerns exist regarding potential jeopardy to any number of federally listed fauna 
and flora. There are also issues related to past biological opinions and the relationship of those 
past actions to the currently proposed action. This is a form of cumulative impact that was not 
considered or evaluated in the environmental effects section of the DEIS. This analysis should be 
undertaken for each endangered species potentially impacted by the proposed border fence. 

VI. Conclusion 

As currently written, the DEIS is legally deficient. The important issue is whether Sec. 
Chertoff will waive the applicable laws and regulations to clear the way for fence construction or 
attempt to comply with NEPA, the ESA, Corps wetland regulations and permit requirements and 
IBWC requirements. In this regard, several representations are made in the document. Consider 
the following statements made in Section 1.6 of the DEIS: 

Applications for work involving the discharge of fill material into waters of the 
United States and work in, or affecting, a navigable water of the United States 
will be submitted to the USACE-Galveston District Regulatory Program Branch 
for review and a decision on issuance of a permit will be reached. 
... 
USFWS will assist in completing the Section 7 consultation process, identifying 
the nature and extent of potential effects, and developing measures that would 
avoid or reduce potential effects on any species of concern. The USFWS will 
prepare the Biological Assessment and will issue the Biological Opinion (BO) of 
the potential for jeopardy to species of concern. 
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In order to proceed with geotechnical studies, and natural and cultural resources 
surveys prior to fence and road construction on LRGVNWR lands, the USFWS 
would need to issue special use permits for the proposed studies and surveys to 
commence. 
... 
[IBWC] will also ensure that design and placement of the proposed tactical 

infrastructure does not impact flood control process and does not violate treaty 
obligations between the United States and Mexico. 

These promises were made in the DEIS. Representation is made that full compliance with 
the environmental laws of the US. will in fact occur. No mention is made of any special (e.g. 
shortened) review under the auspices of national security. If a waiver is to be invoked, it should be 
done sooner rather than later. 

Thank you for considering these comments. 

Sincerely, 

BLACKBURN CARTER, P.C. 

Enclosure: 
Exhibit 1: Report of Lawrence G. Dunbar, P.E. 

c: City of Brownsville 
c/o Jim Goza, City Attorney 
1001 East Elizabeth 
Brownsville, Texas 78520 

City of McAllen 
c/o Kevin Pagan, City Attorney 
1300 Houston Ave. 
McAllen, Texas 78501 
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Lawrence G. Dunbar, P.E. 
Water Resources & Environmental Engineer / Consultant 

6342 Dew Bridge Dr. 
Sugar Land, TX 77479 

28 1-980-2225 

December 26,2007 

Mr. James Blackburn 
BLACKBURN-CARTER 
4709 Austin St. 
Houston, TX 77022 

Re: Comments on DEIS for Border Fence along Rio Grande River 

Dear Mr. Blackburn: 

This letter contains my comments on the above referenced matter. 

Background 

I have been a Registered Professional Engineer in the State of Texas since 1983. I have 
an undergraduate degree in civil engineering from University of Notre Dame and an M.S. 
in environmental engineering from the Illinois Institute of Technology. I also have 
received a J.D. degree in law from the University of Houston. A complete copy of my 
resume is attached as Exhibit A. 

I am an expert in hydrologic and hydraulic analyses, including the use of computer 
models such as HEC-I, HEC-2 and HEC-RAS. My initial job out of college was with the 
U.S. Army Corps of Engineers Chicago District where I was involved in hydraulic and 
hydrologic analyses using computer models in the evaluation and calculation of 
floodplains for the National Flood Insurance Program. My master's thesis involved 
developing an unsteady flow model (computer model) for the Illinois River. After 
working with the Corps, I worked with a Chicago consulting firm before coming to 
Austin, Texas to join the hydraulics and hydrologic division of the engineering firm 
Espey, Huston and Associates. Later, I became head of the Espey, Huston water 
resources gr.oup in Houston and then went to work for myself. 

I have been previously retained and designated as an expert witness involving various 
types of hydraulic and hydrologic analyses both in state administrative proceedings, as 
well as in state and federal court litigation. 

I wrote the Drainage Criteria Manual for the Drainage District in Fort Bend County, 
Texas and am now consulting with the Fort Bend County Drainage District on issues 
associated with updating the FEMA 100-year flood plain on the Brazos River using the 
HEC-RAS Model. I am aware of Corps of Engineers rules and regulations associated 
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with the federal permits at issue in this case, including requirements for environmental 
impact analysis under the Clear Water Act and National Environmental Policy Act. 

During December 2007, I was retained by BlackburnCarter to evaluate the Draft EIS 
(DEIS) dated November 7,2007 for the Border Fence being proposed by the Dept. of 
Homeland Security and the U.S. Border Patrol. In particular, I was asked to review the 
hydrologic and hydraulic analyses and/or floodplain information contained in the DEIS to 
determine if it is consistent with and in compliance with NEPA. 

Comments 

The following are my comments regarding the above-referenced DEIS: 

1. FAILURE TO FULLY DISCLOSE IMPACTS ON FLOODPLAINSIFLOODWAYS 

The DEIS recognizes and acknowledges the importance of public involvement in the 
NEPA process in promoting ". . . open communication between the public and the 
government.. ." (DEIS p. 1-6). As part of this process, there is a NEPA requirement of 
full disclosure. Under NEPA, the DEIS is to fully disclose all potential environmental 
impacts that might result from the proposed project, including impacts on the 
floodplains/floodways of the Rio Grande River. The DEIS then becomes the full- 
disclosure document that ". . . serves as a public notice regarding the impacts on 
floodplains . . ." associated with the proposed project (DEIS p. 1-7). 

The DEIS presents conclusions regarding the potential impacts on the floodplain and/or 
floodway of the Rio Grande River due to the proposed fence along Sections 0-1 thru 0 - 3  
(DEIS p. 4-16). However, this DEIS does not disclose where the floodplain or floodway 
of the Rio Grande River is located in relation to the proposed project along these three 
sections in order to communicate this information to the public and allow the public to 
independently determinelverify the potential impacts on the floodplain and/or floodway 
of the Rio Grande River that may result from the construction of the proposed Border 
Fence. 

It is also stated within the DEIS that the proposed fence (Sections 0-4 thru 0-21) will 
NOT be located within the floodplain and/or floodway of the Ria Grande River (DEIS p. 
3-24). As such, the DEIS states that there will be ". . . no impacts for Sections 0 - 4  thru 
0-21 since construction would be behind the levee system, outside the Rio Grande 
floodplain. .." (DEIS p. 4-16). However, the DEIS does not identify where the levee 
system is located in relation to the proposed fence. 

Without the delineation or location of the floodplain, floodway or even the levee system 
being included in the DEE, the public is not provided with the necessary information in 
order to independently confirm if the potential impacts as stated in the DEIS are true. 
This failure to fully disclose the location or delineation of the floodplain, floodway or 
levee system of the Rio Grande River within this DEIS is a fundamental flaw for 
purposes of NEPA compliance. 
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I reviewed the floodplaidfloodway for the Rio Grande River as determined by the IBWC 
in its June 2003 Report ("Hydraulic Model of Rio Grande and Floodways within Lower 
Rio Grande Flood Control Project"). According to this document, there are portions of 
the proposed Border Fence associated with Sections 0 -4  thru 0-21 that ARE within the 
floodplaidfloodway of the Rio Grande River, contrary to the statements saying otherwise 
contained in the DEIS. 

For example, portions of the proposed fencing along Section 0-20 will be located within 
the floodway as determined by the IBWC in the vicinity of the City of Brownsville 
Lincoln Park. Likewise, portions of the fencing along Section 0-10 will be located 
within the IBWC floodway in the vicinity of the Progresso International BridgeIFM 
1015. Also, portions of the fencing along Section 0-6  will be located within the IBWC 
floodway in the vicinity of Texas Spur 241/US Spur 281. 

Locating the proposed fencing within the floodway of the Rio Grande River could 
significantly impact flood flows and flood levels along those portions of the river on both 
the US and Mexico sides of the river. FEMA regulations prohibit constructing any 
obstructions within the floodway of a river or watercourse that would cause ANY 
increase in the computed 100-year water level associated with the floodway analysis. 
The proposed fencing as shown in Appendix E of the DEIS would create an obstruction 
to flow if it were placed within the floodway of the Rio Grande River. 

At a minimum, the DEIS should provide an exhibit/figure showing the floodplain and 
floodwav of the Rio Grande River and of anv other vertinent watercourses. with the 
proposed Border Fence project also depicted, in order to demonstrate and disclose the 
relationship between the location of the fence and the floodplains and floodways. 

2. FAILURE TO ESTABLISH IF THERE WILL BE IMPACTS ON FLOODPLAINS 

The DEIS also states that ". . . due to the uncertainty of the methodology, it cannot be 
determined if portions of the proposed project corridor associated with Sections 0 - 1  and 
0 -2  occur in the 100-year floodplain . . ." (DEIS p. 3-23/24). Given this statement, it is 
clear that the project sponsor does not know what or where is the floodplain of the Rio 
Grande River in this portion of the project corridor. As such, no one can reach any 
conclusions or make any decisions regarding the potential impacts on the floodplains of 
the Rio Grande River, contrary to the requirements of NEPA. 

At a minimum, the sponsor of this DEIS is required to determine what and where the 
floodplain is as it relates to the proposed project. If such a floodplain has not been 
determined, then a floodplain analysis needs to be conducted. Computer models are 
available that can be used to conduct such an analysis, such as the Corps of Engineers 
HEC-RAS one-dimensional backwater model. In fact, the IBWC has conducted such an 
analysis for the Lower Rio Grande River in June 2003 using this computer model. 
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3. FAILURE TO DETERMINE NO PRACTICABLE ALTERNATIVE TO BUILDING 
IN THE FLOODPLAIN AS REQUIRED UNDER E. 0.11988 

Since the DEIS does not disclose, identify or locate the floodplain and/or floodway of the 
Rio Grande River, nor establish for sure if there will be construction in the 
floodplainlfloodway of the Rio Grande River, the sponsor of this project cannot 
determine if there is a practicable alternative to constructing it in the floodplain, as 
required by E. 0. 11988. 

The sponsor of the subject Border Fence project acknowledges that it must comply with 
various laws, rules and regulations, including Executive Order 11988 involving 
construction in floodplains. The DEIS notes that ". . . Executive Order 11988 directs 
Federal agencies to avoid floodplains unless the agency determines there is no practicable 
alternative ..." (DEIS p. 1-7). The DEIS somehow concludes that Sections 0 - 1  thru 0-3  
of the proposed project cannot be located outside of the floodplain, and thus no 
practicable alternative, since the floodplain extends into and through local communities 
and roads strategic to the operations of the U. S. Border Patrol (DEIS p. 4-18). 

This conclusion, however, cannot be reached given the lack of information regarding the 
floodplain of the Rio Grande River, as noted above. Once the floodplain is determined, 
delineated and disclosed, then practicable alternatives can be evaluated and discussed, in 
compliance with E. 0. 11988. 

4. FAILURE TO INCLUDE MINIMIZATION AND RESTORATION PLANS FOR 
CONSTRUCTION IN THE FLOODPLAIN AS REQUIRED UNDER E. 0.11988 

The DEIS indicates that when the only practicable alternative is to locate a project within 
the floodplain, Executive Order 11988 requires a specific process be followed, including 
the requirement to minimize impacts and preservelrestore beneficial values of the 
floodplain (DEIS p. 1-8). However, the DEIS fails to include any minimization andlor 
restoration plan as required by E. 0. 11988. Instead, the DEIS includes a statement that 
such a mitigation plan is ". . . currently undergoing development.. ." (DEIS p. 1-8). 

This lack of information regarding the minimization of floodplain impacts and restoration 
of beneficial values of the floodplain is contrary to the full disclosure requirement of 
NEPA. As such, the public is unable to be informed of such information in order to 
independently review and evaluate any such plan. At a minimum, the DEIS needs to 
include such information in order to allow the public the opportunity to evaluate and 
comment on its effectiveness. 

5. FAILURE TO FULLY DISCLOSE A PROPOSED DESIGN FOR REVIEW, 
COMMENT AND EVALUATION 

The DEIS notes that the design criteria of the IBWC specifies that at a minimum, the 
fencing must follow certain requirements, including that the design be ". . . engineered to 
not impede the natural flow of surface water.. ." (DEIS p. 2-7). Furthermore, the DEIS 
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states that the U.S. section of the IBWC will ensure that the design does not impact flood 
control processes and does not violate the treaty obligations between the United States 
and Mexico (DEIS p. 1-10). 

However, the DEIS fails to disclose which of the fencing options shown in Appendix E 
of the DEIS will be selected. In addition, the DEIS fails to disclose if and how the 
proposed fence will impede the natural flow of surface water or impact flood control 
processes. This is not full disclosure as required under NEPA. As such, the public is 
unable to provide an independent review and evaluation of the proposed project design 
and whether such a design will impede the natural flow of surface water or impact flood 
control processes. 

At a minimum, the DEIS should identify which option(s) of fence design is being 
proposed and then conduct an evaluation and analysis of the natural surface water 
drainage patterns in the vicinity of the proposed fence to determine what impacts, if any, 
would likely occur as a result of the location and design of the proposed fence. 

6. FAILURE TO FULLY DISCLOSE LOCATION OF BORDER FENCE IN 
RELATION TO LEVEE SYSTEM 

The DEIS states that under both Routes A and B of Alternative 2, the proposed fencing 
". . . would follow the IBWC levee system associated with the Ria Grande along Sections 
0 - 4  thru 0-21..  ." (DEIS p. 2-7). The DEIS also mentions that these sections of the 
project ". . . would be con&ructed and operated behind the levee system.. ." (DEIS p. 4- 
16). 

However, the DEIS does not disclose exactly where "behind" the IBWC levee system 
will the proposed fencing be located. This is important because according to Section X 
of the IBWC Handbook H3 15 dated July 27,2000 entitled "Criteria for Construction 
Activities Within the Limits of the USIBWC Floodwavs". specific criteria for . . 
constructing a fence within the IBWC floodway prohibits any fencing to be placed on the 
levee slopes or roadway parallel to the levee and requires that there shall be a minimum 
of 15 feet between the fencing and the toe of the levee. There is also a concern about the 
structural integrity of the levee if the fence will be located on top of or on the side slope 
of the levee. 

This completes my comments to date regarding the above-referenced DEIS. If you have 
any questions regarding the above comments, please feel free to contact me. 

Sincerely, 

Enclosure 
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LAWRENCE G. DUNBAR 
Sugar Land, Texas 77479 

Home: 2811980-2225 
Office: 7131782-4646 

RESUME 

J.D. University of Ilouston Law Center 
December, 1089 

M.S. Illinois lnstitutc of Technology 
1981 - l:nvil-onmcntal lingillccring 

B.S. IJiiiversity ol'Nohr ii>arne 
1975 - Civil l~nginecriny 

1997 Lo prcscnt 
DIJNBAR, IIAllDER & BENSON, L.L.P. 
IIouston, 'Texas 

I'artncr 
DUNBAR, PRICE & HARDER 
IIouston, Texas 

Ass(lci2lte 
MORRIS. 'L'INSILY & SNOWDEN 
(;rlbr merger in 1992 hecn~ne Morris, I,cndais, llollrnh & Blown) 

Associate 
EVANS. KOSIJT. REED & WITIIERSPOON 

1088 to present Private Consultant 
WATER IIT~SOIJRCESIENVIRONMENTAII ENGINEEIl 
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1986 to 1988 Water Kcsource Group 
1983 to 1984 I<SPEY, HIISTON & ASSOCI/1TT:S, INC. 

Austin/Houston, Texas 

1984 to 1985 I in~ i t~ee~i i ig  Ikpa~trncnt - (Staff Engineel) 
INDIANA BOARD 01: IIEAL'SI-I, I A N D  POI,I,(J'lTON 
CONTROL 1)lVISION 

Ilam Inspection and Lake Pcrmittin~: Section, (Scctlon IIcad) 
INDIANA 1313'AKTMENT 01: NATURAL RESOURCl:S, 
1)IVISION 01: WATER 

Water Ilcsources Group 
I<EIFEIZ ENGINEER, INC. 
C:hicago, Illinois 

1975 to 1981 Ilydrologv and llvdraulics Branch (Chicf, Flood Scclion) 
1J S. ARMY CORPS OF IiNGINEERS 
Chicago Dislricl 

Legal Areas ol'nractice include: 
I<nvironmental 
!)rainage 
Corporalc 
Real Estate 
'I'ort Litigation (including DTI'A) 
Water 

Technical 1:ields of Experience 
1:lood controlldrainagc 
Stonliwater mtniagement 
Floodplain management 
Reservoir regulation 
Stream I~ytlrologyll~ydraulics 
Flood forecasting 
Coastal engineering 
In-stream water quality 
Water suppl~~/distributio~i 
Wastewater collection 
F1azat.douslsolid waste management 
Idand Devclopmcnt 
I>ani/levee design and inspection 
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.lob Assignments 
l'lanning studies 
Design plnnslspecifications 
Chnputer niodcling 
Oper:1ting/1nainte1ia11ce aclivities 
I'rqjcct ~nanagelnent 
Supervision of anployees 
l'ennitting activities 
I?stablisl~mcnt of design criteria 
Keview/intcrprctalion of legislntion 
Constn~ction inspection and management 
Marketing of' engineering scrviccs 
Contract adminislmtion and scrviccs 

Rcgulatorv A m x i c s  Involved 

Fcdcral 
0 1l.S. Army Corps of 13ngincers 

1J.S. Environmental Protection Agcncy 
1:cderal Emcrgcncy Management Agcncy 

State 
0 Illinois (IDWR, IEI'A, ISWS) 

Indiana (IDNR, IROH) 
Wisconsin (WDNR) 
'I'cxas (TWDU, 'I'CEQ, TPWD) 
Louisiana (LDOTD) 

Local 
o Numerous cilies, counties, utility districts, water districts, lcvcc 

districts, river authorities, and planning commissions. 

Ix ra l  P rocec t l in~  
'Scchnical expert for Corps of' Engineers during 1J.S. Supreme 
Court hearings on Lake Michigan Diversion lawsuit bctwccn 
Illinois and Wisconsin 

Expert witness in redera1 district court lawsuit concerning flood 
tlamagcs in Odem, Texas 

. Expert witness in state district court hcarings on establishing 
lake lcvels in Intlii~na 

I:xpe~l witness in a Texas Water Commission heating 
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LARRY G. DUNBAR 
Resume Page 4 

conccniing watcr rights dispute and water withdrawal pcmi t  

Ikpcrt witness in a 'Texas state agency hearing concer~iing a 
sand and gravel permit involving flooding issues 

Expert witness in a landfill application hcaring ncar IMlas. 
Tcxas regarding floodplain issues 

Expcrt witncss in Plaintiff's attorncy 111 dra~nage casc involv~ng 
subdivision near Dallas, 'Texas 

Expert witness ibr Fort Bcnd County in a casc involving 
localized drainage issucs 

I:xpert witness for Harris County in a conlesled case liearing 
involving a proposed landfill in llouston, Texas regarding 
floodplain and drainage iswcs 

Consultan1 to plaintifl's attorney in flood case along (irecns 
Bayou involving floodplain issues 

Consultant to defendant's attorncy in flood case along Clear 
Creek involving floodplain issues 

(lonsultant to plaintiffs attorney in flood casc along Spring 
Creek in Woodlands, 7'exas 

Cons~~ltant to Fort Bend County in casc involving county 
landfill 

lixpcrt witness for defendant's atto~ncy in llood case along 
Buffi~lo Bayou 

Expert witness for opponent to Harris County Boo1 Canlp ncar 
lGity, 'Texas regarding floodplain and drainage issues 
Expert witness for Brazoria County in contested case hearing in 

. . Soliff, lexas involving landfill application and 
drainage/flooding issues 
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LARRY G. DUNRAR 
Resume Page 5 -- 
~ROPIISSIONAL ACX'I\'ITIES 

Professional Socictics slid Associatiol~s 

American Bar Associatioii (Section 011 Natural Resources, l h r g y  and 
Environmental Law) 

'Texas Bar Associatio~i (Section on Envimnmcntal and Natural Resources I .aw) 

American Society of Civil Engineers (Water Laws Committee) 

'Technical I'ublications 

"The EfIicis . . nf'lncreased Luke Michixun Diversion at Chicqo  on Uorvnslrerm~ 
/;loorling," M.S. Thesis, Iliiliois Institute of Technology, November 1980 

"Hycholo~ic and ilydrutrlic Analyse.s,fi~r N Mrrjor llrhrm I*'lood Control Sluc&,'" 
I'rocccding of the inter~mtional Sy~nposiurn on Urbm I-tydrology, I-Iydraulics 
and Sediment Control, Lexingto~l, Kentucky, July 1982 (with C. Shadic) 

"Ilydrologic Methodology for Evaluating Urban Development," prcscntcd al 
thc national Water Confcrcncc, Univers~ty of Delaware, July 1989 (with Leo 
B c a ~  [I) 

"Proper Use of fiflective Flow llounduries," presented at the National Water 
Conferencc, IJniversity of Delaware, July 1989 (with D. Patterson) 
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Rio Grande Valley Sector EIS 

Dear Sir, 

  

I understand that there will be a meeting on December 11th at the McAllen Convention Center to discuss the 
environmental impact that the “Wall” will have on our area.  I will be out of town that day but would like to 
submit this letter to you for consideration.  I am a local banker.  I ma concerned about what a “Wall’ or fence 
could do to some of my customers that depend on the river for their business.  I have farmers that irrigate from 
the river and I am concerned about how they will get to their irrigation pumps if they do not have access to the 
river.  I have a customer that has a restaurant on the river and a pontoon boat that I finance that he takes 
dinner guests on rides up and down the river.  I am concerned about how his customers will be able to get to 
his restaurant or how he will be able to get to his boat.  I have another customer that has about 80 acres of 
native brush on the river.  His land peninsulas South and since the plan is not to have a “Wall” that snakes 
along the river, I am concerned that not only will he not be able to get to his property any longer but the wild life 
will not be able to migrate across his land and get water from the river.  Last spring, he and I saw a jaguarondi 
cat on his property.  That is a very rare animal and one that we would certainly hate to see cut off from water. 

  

Thank you for considering my comments.  I know the “Wall” is a politically popular project in other areas of the 
country.  Unfortunately, it is not a very practical or workable project and is being pushed by people that do not 
understand the impact, both economic and environmentally, to our local area.  

  

Ford Sasser  

_______________________________________________________________________________________________________________ 

This e-mail message (and attachments) may contain confidential Rio Bank information.  If you are not the intended recipient, 
you cannot use, distribute or copy the message or attachments.  In such a case, please notify the sender by return e-mail 
immediately and erase all copies of the message and attachments.  Opinions, conclusions and other information in this 
message and attachments that do not relate to official bank business are neither given nor endorsed by Rio Bank. 

From:  Ford Sasser [f.sasser@riobk.com] Sent: Mon 11/19/2007 4:00 PM

To:  Rio Grande Valley Sector EIS

Cc:  
Subject:  Border Fence in the McAllen Area

Attachments: 

Page 1 of 1

3/20/2008https://owa.e2m.net/Exchange/RGVcomments@BorderFenceNEPA.com/Inbox/DEIS%20...
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Contact: border wall https://owa.e2m.net/Exchange/RGVcomments@BorderFenceNEPA.com...

1 of 2 3/20/2008 6:30 PM

Reply Reply to all Forward Close Help  

 From:  Eric [eellman@rgv.rr.com]  Sent:  Tue 12/11/2007 7:42 PM

 To:  Rio Grande Valley Sector EIS

 Cc:  

 Subject:  Contact: border wall
 Attachments: 

View As Web Page

First Name: Eric

Middle Initial:

Last Name: Ellman

Address1: 1305 Orange Street

Address2:

Address3:

City: McAllen

State: Texas

ZIP: 78501

Email: eellman@rgv.rr.com

Subject: border wall

Comments: While agreeing that immigration needs to be orderly and
controlled, I am extremely concerned about what I consider the
government's rush to address the problem with 70 miles of physical
fence. 

Most of the proposed fence goes through Wildlife Refuge land whose
environmental function goes beyond being a simple refuge for plants
and animals.  Wildlife Refuges are created for public enjoyment and
education of the importance of nature.  Public access is therefore
critical.  Not only so that people can enjoy those parcels of land for
what they are worth, but so that they can appreciate the need for
protecting similar parcels and programs which support the acquisition
and protection of such land elsewhere in Texas, the Nation and the
World.

Had the Federal Government considered the impact of fences on
security for residents who continue to make sue of that land?

Will patrols continue south of the fence? and in sufficient numbers
that we are not effectively consigning land between the fence and the
border to Mexico and illegal operations?

And have less disruptive, currently available alternatives been
thoroughly explored?
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Contact: border wall https://owa.e2m.net/Exchange/RGVcomments@BorderFenceNEPA.com...

2 of 2 3/20/2008 6:30 PM

Every big city mayor know that the best way to drive away illegal
activity is by introducing legal activity.   does the EIS evaluate
individual sites along hte river where investment in nature and
recreation-based activities might deter illegal activity as
effectively as a wall?

In particular, does the EIS address the impact of a wall on a
potential whitewater kayak training center proposed at the base of
Anzalduas Dam? 

Does the EIS address the impact of a wall on a potential "Ecotourism
Technology Training Center" for which International Relief and
Development has recently contracted with Los Caminos del Rio to assess
the feasability for at the USFW "Cottam Tract"?

Both of the forgoing are examples of alternative approaches to
deterring criminal activity along the border by attracting legal
activity, and thus redirecting smuggling elsewhere and allowing the
Border Patrol to focus its efforts.

Additionally, the infrastructure required for kayakers and canoers,
bird watchers and bikers to access the river by day would allow the
Border Patrol to better access the river by night.

Until the

IP: 64.88.208.162
HOST: 64.88.208.162
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Rio Grande Valley Sector EIS 

To Whom It May Concern: 
  
My comments focus on the Rio Grande Valley Sector EIS, particularly on the inadequacy, incompleteness, and overall bias of the 
draft EIS.  I understand the importance of securing our borders, and I support tightened security measures such as passport 
requirements and virtual "fence" monitoring.  However, I do not support building walls along our border, for many reasons that I 
have already outlined and will elaborate on below. 
  
As I stated in my e-mail during the previous comment period, my family owns land that may be impacted by future wall expansions.  
As a frequent vistor to Los Escobares, a community 4 miles from the proposed Roma wall section, and to Mission, both communities 
where a number of my relatives reside, I am aware of the environmental, habitat, tourism, economic, aesthetic, and noise level 
impact a wall will have on the communites of South Texas.  In addition, I am intimately familiar with the living conditions of my 
relatives and other members of these communities.   
  
My first point is on the inadequacy of the draft EIS's assessment on the minority and economic status of the U.S. population that will 
be affected by border walls.  Starr County is one of the poorest in our nation, inhabited overwhelmingly by persons of mixed 
Spanish, Mexican, and Native American descent.  This is true of all of Texas's rural border populations.  The draft EIS ignores the 
fact that all Texas communities where the wall has been proposed are united in opposition to the wall, and to the adverse affects it 
will have on the people who reside in close proximity to the proposed wall locations.  All of the proposed locations will affect poor 
and minority populations adversely, primarily economically due to reduced tourism to wildlife preserves and to migratory bird 
locations in rural areas and to shopping destinations in urban areas.  In particular, the Roma section of the wall will undermine the 
historical preservation efforts of that community, and the new World Birding Center, both of which attract much needed toursim 
dollars.  There are serious environmental justice issues that the draft EIS does not address. 
  
The families that will lose their homes and farm land will have few resources to find replacements.  Economic recovery is difficult 
when your yearly family income is less than $12,000, even with government assistance, which is not mentioned in the draft EIS.  In 
addition, families will be displaced from land that has been in their possession for hundreds of years, as much of the land the 
government wishes to appropriate was granted to settlers by the Spanish Crown in the 1700's.  This heritage cannot be recovered 
once a wall is built on top of it; when the current adult generation dies, no one will remember their family histories that are tied to 
land they no longer own.   
  
In addition, the draft EIS presents an incomplete assestment of the environmental impact of the border wall on the habitats of 
endangered plant and animal species, on the use of migratory bird habitats, the loss of national and state preserve lands, and the 
destruction of family farm land.  In particular, the draft EIS does not adequately address the measures that would be needed to 
ensure migratory bird nesting sites are not disrupted during the proposed construction period.  The draft proposes to begin 
construction in Spring of 2008, during the nesting period for many migratory birds.  This construction will kill many fledgling birds 
and their parents.  Those that do survive will find their habitants nearly destroyed when they return the following winter, leading to 
additional devastating population losses.  This is a violation of the Migratory Bird Treaty Act that is not addressed by the draft EIS. 
  
The economic impact of habitat loss for other animal species results from previous government efforts to ensure the survival of 
ocelots and jacarundi with wildlife preserves.  The wall and it's support roads will bisect and cross over habitat for these and other 
species, affecting their access to water, to genetically diverse mates, and to darkness when night lights are operating.  These 
impacts have not been adequately investigated, and when these animal species decline to extinction, all previous government efforts 
to preserve them will have been wasted. 
  
My final point addresses the bias of the draft EIS in favor of the proposed wall that neglects other alternatives.  The draft EIS does 
not analyze alternatives and ignores the suggestions offered by the Texas Border Coalition on behalf of the affected communities.  
Each border community should be able to assess alternative security measures, based on their experiences and knowledge of the 
particular border security issues in their location.  The elected community officials who makeup the Texas Border Coalition have the 
security interests of their communities, as well as the United States, in the forefront of their minds, as they encounter border issues 
every day.  They have determined that the border wall will be counterproductive to border security goals, in addition to bringing 
unneccessary environmental and economic consequences. 
  
The government cannot dictate a border wall that it's own citizens oppose.  You must consider the alternative border security 
measures, change the draft EIS, and reconsider the construction start date.  In the interest of national security, for this generation, 
and for those yet to come. 
  
Sincerely, 

From:  Elisa Garza-Leal [poems99@yahoo.com] Sent: Thu 12/27/2007 4:59 PM

To:  Rio Grande Valley Sector EIS

Cc:  
Subject:  Re: Rio Grande Valley Tactical Infrastructure EIS

Attachments: 

Page 1 of 2

3/20/2008https://owa.e2m.net/Exchange/RGVcomments@BorderFenceNEPA.com/Inbox/DEIS%20...
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Elisa Garza-Leal, decendant of Marcello Moreno, Spanish Crown Land Grantee 
9843 Sagedowne Lane 
Houston, TX  77089 
 
Rio Grande Valley Sector EIS <RGVcomments@BorderFenceNEPA.com> wrote: 

Thank you for your comments on the scope of the Environmental Impact Statement 
(EIS) for Construction, Maintenance, and Operation of Tactical Infrastructure, Rio 
Grande Valley Sector, Texas.  U.S. Customs and Border Protection (CBP) published 
a Notice of Availability (NOA) for the Draft EIS in the Federal Register (72 FR 21, pp. 
64663–64), The Monitor, The Brownsville Herald, The Valley Morning Star, El Nuevo 
Heraldo, La Frontera on November 16, 2007.   
  
The Draft EIS is available and can be downloaded at www.BorderFenceNEPA.com, 
https://ecso.swf.usace.army.mil/ 
Pages/Publicreview.cfm, or requested by emailing 
information@BorderFenceNEPA.com.  To request a hard copy of the Draft EIS, you 
may call (877) 752-0420.  Alternatively, written requests for information may be 
submitted to Charles McGregor, U.S. Army Corps of Engineers, Engineering and 
Construction Support Office, 819 Taylor St., Room 3B10, Fort Worth, Texas 76102; 
fax: (757) 257-7697.  The Draft EIS is also available for public viewing at local 
libraries which are listed on the project Web site. 
  
CBP invites public comment on the Draft EIS.  A public open house will be held on 
December 11, 2007 at the McAllen Convention Center, 700 Convention Center 
Blvd., McAllen, Texas 78501 (956-681-3800).  A second public open house will be 
held on December 12, 2007 at the Brownsville Events Center, 1 Events Center 
Blvd., Brownsville, Texas 78521 (956-554-0700).  Each public open house will be 
held from 4:30 p.m. to 8:00 p.m.   
  
Sincerely, 
U.S. Customs and Border Protection 
  
  

 

Never miss a thing. Make Yahoo your homepage. 

Page 2 of 2
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December 31, 2007 
 
Customs and Border Protection 
C/O SBI Tactical Infrastructure Program Office 
Via E-mail:  RGVcomments@BorderFenceNEPA.com 
 
Re:   Draft EIS 

Rio Grande Valley Sector Construction, Maintenance, and Operation of Tactical 
Infrastructure   
 

Ladies and Gentlemen: 
 
  Pursuant to your request to comment on the Draft Environmental Impact 
Statement prepared for the above referenced project I offer the following comments: 

 
The Department of Homeland Security (DHS) and Customs and Border 

Protection (CBP) have violated the National Environmental Policy Act for failing to 
enjoin other Federal and State agencies that are stakeholders early in the process.  This 
should have taken place as soon as DHS and CBP started planning to build a fence and 
should be addressed in the DEIS.  You didn’t even send out letters to State, Federal, 
County or City agencies that should or could make comments on the DEIS.  The Texas 
Governor’s office, the Texas Coastal Coordination Council, which oversees the Texas 
Coastal Management Plan in compliance with the Federal Coastal Management Plan, The 
Texas Audubon Society, the Sabal Palm Grove Sanctuary, the National Oceanic and 
Atmospheric Administration, among a few others stakeholders I may have missed.  

 
The 2001 SPEIS, which is incorporated by reference in this DEIS offers no 

assurances whatsoever that law enforcement activities along this stretch of the border 
have not in the past or will not in the future have “no significant impact” on the 
environment of the Rio Grande Valley Sector.  This DEIS fails to address this issue in 
detail and must. 

The DEIS comments that historical and biological surveys which started at the 
end of October are not complete.  Some of these surveys lasted one to two days or five 
days.  This does not afford those of us wanting to comment on any detailed analysis the 
opportunity to make comments.  The DHS and CBP have already contracted to begin 
surveys as evidenced by the cleaning, grading and staking along the levee system without 
having completed the DEIS. If the agency of record intends to complete this DEIS soon 
after the comment period ends, it must prepare a Supplemental EIS to fulfill the 
requirements of NEPA. 

The proposed fencing which includes at least 70 miles of metal walls 16’ high 
which will be supplemented by "virtual" barriers of sensors, mobile towers packed with 
sophisticated cameras, stadium style lighting, radars and sensors and other technology 
will cause environmental devastation and only shift, not stem, immigration patterns.  The 
proposed fencing will shift immigration into more remote areas where our area private  
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Customs and Border Protection 
December 31, 2007 
Page 2 
________________________________________________________________________ 
 

wildlife sanctuaries, national wildlife refuges and other open spaces such as Boca Chica 
beach, private lands and our historical corridor along the Military Highway will be 
negatively impacted.  The DEIS fails to address the adverse impacts this will have on 
lands outside the fenced areas. 

A cost/benefit analysis should be done to determine if the proposed fence would 
be so costly as to outweigh its benefits which from a local perspective has no benefits.   

Public Access 

The impact from construction and operation of the proposed fence would have an 
adverse impact on the freedoms of all Americans to access their property, enjoy our 
public parks, sanctuaries, wildlife refuges and any and all other properties that would be 
affected by a border fence in the Rio Grande Valley sector.  This goes against the 
freedoms and guarantees for all Americans provided by the U.S. Constitution.   

Cultural/Historical Resources 

The impact from construction and operation of the proposed fence would have an 
adverse impact on the cultural and historical resources in the Rio Grande Valley sector.  
The fence would cut off access to cultural & historical resources that have been enjoyed 
by people for centuries, uninhibited by fences and protected by the United States 
Constitution.   

Land Use 

The DEIS fails to address the cumulative impact from construction and operation 
of the proposed fence and the adverse impact on the cultural, historical & environmental 
resources in the Rio Grande Valley sector and their future growth, i.e. additional land 
acquisition for wildlife purposes. The DEIS fails to address the cumulative impacts that 
the physical infrastructure you will build to prevent unlawful entry by aliens into the 
United States such as additional checkpoints, all weather access roads, and vehicle 
barriers would cause. While the DEIS mentions that the proposed fencing will shift 
immigration into more remote areas where our area private wildlife sanctuaries, national 
wildlife refuges, private lands and other open spaces are located, it fails to consider the 
impacts to these areas, including the operations of DHS and CBP. 

Threatened and Endangered Species 
 

The impact from construction and operation of the proposed fence would have an 
adverse impact on the wildlife & environmental resources in the Rio Grande Valley 
sector.  There would be habitat fragmentation from permanent Border Patrol 
infrastructure, and a wall is not the answer. Historically, walls have created what many 
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Customs and Border Protection 
December 31, 2007 
Page 3 
________________________________________________________________________ 
call the “balloon effect.” If you build a wall in one area migrants will go around that 
newly enforced area. We have seen the damage that is a direct effect of immigration 
policy in the United States on the Organ Pipe Cactus National Monument, in  
 
Southwestern Arizona. It is so dire that the National Park Service has changed its focus 
from protecting the area to documenting the destruction of its ecosystem.  The same goes 
for Buenos Aires National Wildlife Refuge in Arizona.   

These fences will isolate border wildlife and will affect genetic diversity. The 
strong lights and radar will interfere with nocturnal species, and the construction and 
traffic along the walls will affect a wider strip of border land than just the fences 
themselves. The fencing will accelerate the decline of endangered species like the ocelot 
and jaguarundi. 

In addition to the above comments I support the comments prepared and 
submitted by the No Border Wall group. 

Yours truly, 
 
     Merriwood Ferguson 
 
     Merriwood Ferguson 
     95 Poinciana Street 
     Brownsville, Texas 78521 
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LIST OF NEPA AND ALTERNATIVES ANALYSIS COMMENTERS 
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During the scoping and Draft EIS review processes, several commenters expressed 
concerns or issues related to the NEPA process, alternatives analysis, and the purpose 
and need for the project.  Although issuance of the April 1, 2008 waiver eliminated CBPs 
obligation to directly address these comments, they were considered in the continuing 
development of the project, and in some cases resulted in refined project 
approaches.  CBP would like to acknowledge the commenters listed below for their 
efforts and contributions to the project. 

 

 

Defenders of Wildlife 
Environmental Defense Fund 
Eric Ellman 
Friends of the Laguna Atascosa Refuge 
Frontera Audubon Society 
Historic Downtown Director, City of Brownsville 
Honorable Carlos Cascos 
No Border Wall 
Nye Plantation 
Honorable Patricio Ahumada 
Sabal Palm Audubon Center 
Senator Eddie Lucio Jr. 
Sierra Club – Lower Rio Grande Valley Chapter 
Sierra Club – Lone Star Chapter 
University of Texas Brownsville and Texas Southmost College 
USDOI 
USEPA  
William Hudson 
Xanthe Miller 
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